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QUESTION PRESENTED 


Whether a suit for damages for fraud can be main- 
tained against the appellees for their alleged wrongful 
acts in connection with the entry of an order by the con- 
demnation court directing the withdrawal of funds from 
the Registry of the Court, where: (1) prior to the time 
of the hearing of the said suit for damages, the condemna- 
tion court, after a hearing, overruled the appellant’s mo- 
tion to vacate and set aside the order, which motion was 
based upon the same alleged fraudulent acts as were 
averred in the subsequent hearing in the suit for dam- 
ages; and, where (2) the judgment overruling the motion 
was unmodified and not appealed from. 
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In 'l'HE 


Untied States Court of Appeals 


For Tue Districr or CoLumpia CiRcuIT 


No. 13,551 
Henry Dance, Appellant 
v. 


Lucy B. Dance, and Vivian ©. Kent, Appellees 


On Appeal from a Judgment of the United States 
District Court for the District of Columbia 


APPELLEES’ BRIEF 


JURISDICTIONAL STATEMENT 


This case comes to this Court on appeal from an Order 
entered on June 6, 1956 by the United States District 
Court for the District of Columbia dismissing the appel- 
lant’s Amended Complaint in Civil Action 5943-53. The 
sald Order of the Court was final and timely notice of 
appeal was filed. Jurisdiction for this appeal is to be 
found in the provisions of Title 28, Section 1291, et. seq. 
of the United States Code, as revised. 


STATEMENT OF THE CASE 


The appellant, Henry Dance and the appellee, Lucy B. 
Dance, were husband and wife at the time of the events 
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herein involved. The appellee, Vivian C. Kent, is a 
Notary Public in the District of Columbia. 


On and before November 19, 1952, the appellant, Henry 
Dance, and the appellee, Lucy B. Dance, were owners in 
fee simple, as tenants by the entireties of a parcel of real 
property located in the District of Columbia (App. 15) 
This property is identified in the District of Columbia 
land records as Lot 803, Square 5280; the property is 
also known as 41— 58th Street, Southeast (App. 15). 


While the parties were the owners of the property, the 
United States of America filed a Complaint in the United 
States District Court for the District of Columbia for the 
condemnation of the property under the power of Eminent 
Domain.’ In the condemnation proceedings a jury awarded 
the sum of $16,500.00 as just compensation to the Dances 
for the taking of this property (App. 15). On June 26, 
1953, the District Court for the District of Columbia rati- 
fied and confirmed the jury award and entered judgment 
in favor of the Dances against the United States in the 
amount of $16,500.00. Thereafter the United States de- 
posited into the Registry of the Court $16,500.00 for the 
payment of the judgment. (App. 15).? 


On December 7, 1953, a petition was filed in the condem- 
nation proceedings seeking the entry of an Order for the 
payment of the $16,500.00 deposit “to the order of petition- 
ers (Henry Dance and Lucy B. Dance) or their attorneys 
of record or duly constituted Attorneys in Fact” (App. 


1 United States of America v. 102 Parcels of Land in the Dis- 
trict of Columbia, Martha Magby, et.al. and Unknown Owners; 
District Court Docket No. 3331. 


2It appears that distribution of the award was withheld pend- 
ing an adjudication of the parties property rights in a divorce 
action (Civil Action No. 4199-52). In this divorce case the ap- 
pellant, Henry Dance, was denied his application for divorce and 
the Court, therefore, refused to adjudicate the property rights of 
the parties (R. 44). 
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15). This petition was ostensibly signed by the parties 
and the accompanying jurat was notarized by the appellee, 
Vivian C. Kent. On the same day, December 7, 1953, an 
Order was signed by the District Court for the District 
of Columbia directing, “that the Clerk of this Court draw 
his check against the funds deposited into the registry of 
this Court, as aforesaid, to the order of Aaron T. Mack, 
Jr., Sandolphra Robinson and Perry W. Howard, attorneys 
of record for Henry Dance and Lucy Beatrice Dance, 
petitioners herein in the total amount of $16,500.00 being 
the sum to which petitioners are entitled as just compen- 
sation for said parcel as adjudged and awarded in this 
cause...” (App. 18). 


After the payment of all assessments, liens, and encum- 
brances by the Title Company, there remained the sum 
of $16,021.50 in the hands of the attorneys for distribution 
to their respective clients. By prior agreement between 
the counsel for the parties, sixty percent (60%) of this 
net sum ($9,612.90) was paid to counsel for appellee, Lucy 
B. Dance, and the remaining forty percent (40%) $6,408.60 
was paid to Aaron T. Mack and Sandolphra Robinson, 
attorneys for Henry Dance, as their client’s distributive 
share of the proceeds (App. 12). After deducting their 
fees, Mr. Dance’s attorneys forwarded a check to him for 
$4,245.40 (App. 13). The appellant refused to accept the 
check complaining that he had not agreed to accept less 
than 50% of the net proceeds (App. 12). 


On December 31, 1953, the appellant filed a Civil suit 
in the United States District Court for the District of 
Columbia (Civil Action No. 5943-53) against his attorney, 
Sandolphra Robinson and the two appellees here for 
damages and an accounting (App. 6). Essentially, the 
complaint charged that attorney Sandolphra Robinson had 
prepared the petition for the withdrawal of the funds in 
the Registry of the Court without the appellant’s author- 
ity. It was further alleged in the Complaint that, al- 
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though the appellant did sign the petition,® the petition 
“was not formally or legally executed for the reason that 
same was not in fact sworn to by plaintiff nor did plain- 
tiff attach his signature to the jurat, the said jurat therein 
being wrongfully taken and executed by defendant Vivian 
C. Kent...” (App. 7). The complaint prayed for judg- 
ment against the three defendants in the sum of $3,765.35— 
this amount constituted the difference between one half of 
the net proceeds of the condemnation award and the 
amount that was tendered him by his attorneys. The 
complaint additionally alleged that Henry Dance was 
entitled to an accounting from Lucy B. Dance in the amount 
of $1,100.00. This sum allegedly represented one half of 
the proceeds from the sale in 1949 of an unimproved lot 
that Henry Dance and Lucy B. Dance owned. 


On June 24, 1954, attorney Sandolphra Robinson died; 
thereafter, on July 7, 1954, an Amended Complaint was 
filed in Civil Action No. 5943-53. This Amended Com- 
plaint did not differ materially in allegations from the 
original complaint, except that attorney Robinson was 
omitted as a party, and that it was alleged that the ap- 
pellees, Lucy B. Dance and Vivian C. Kent acted in fraud- 
ulent concert in submitting the petition for withdrawal 
of the funds from the Registry of the Court (App. 10). 


Before the death of Attorney Robinson and the filing 
of the Amended Petition, the appellant on February 12, 
1954, filed a motion in the condemnation proceedings to 
vacate’ and set aside the Order dated December 7, 1953, 
which ‘directed the payment of the condemnation award 
out of the Registry of the Court (App. 19). the grounds 
asserted in the motion were that the Order was void be- 





3 See also Appellant’s affidavit (App. 22) wherein he states that 
he did sign the petition but he did not sign the jurat part thereof. 
Compare: Letter from Handwriting Expert, Ira N. Gullickson, 
dated April 29, 1954 (App. a in which the opposite conclusion 


is reached. 
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cause the petition upon which it was based had not been 
legally not formally executed (App. 19). 


On May 14, 1954, a hearing on the appellant’s motion to 
vacate and set aside the Order was held in the District 
Court. In the proceedings the appellant testified and in- 
troduced into evidence, as an exhibit, the petition to with- 
draw funds. After the hearing the Court entered an Or- 
der denywg the appellant’s motion without prejudice to 
any rights he may have as claimed in Civil Action No. 
5943-53, (App. 20). 


Civil Action No. 5943-53 was pretried in the District 
Court on Feb. 19, 1956 (R. 19); and, thereafter, on May 
9, 1956, the case was called for trial before the District 
Court. Ata pieliminary bench conference between the 
Court and counsel for the parties, the Court reopened 
the pretrital proceedings and dismissed the appellant’s 
Amended Complaint (App. 2). On May 11, 1956, the ap- 
pellant filed a motion to reopen the proceedings in which 
it was urged that the Court reconsider its action in dis- 
missing the appellant’s Amended Complaint (R. 25) This 
motion was heard by the Court and was accordingly de- 
nied. On June 6, 1956, the Court entered an Order in the 
cause dismissing the Amended Complaint. (App. 13) This 
appeal followed. (App. 14) However, the appellant on 
June 29, 1956, filed another Motion in the condemnation 
proceedings to set aside and vacate the order of Decem- 
ber 7, 1953, (R. 41). After a brief hearing this motion was 
also denied. , 


SUMMARY OF ARGUMENT 


Under the facts of this cause the order of the District 
Court dismissing the appellant’s cause of action for fraud 
was correct and should be affirmed upon this appeal 


The determination of this appeal is controlled by the 
familiar doctrine of collateral estoppel of judgments. The 
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appellant’s cause of action for damages was a second suit 
which sought to relitigate the issue of the alleged fraudu- 
lent acts of the appellees in connection with the entry of 
an Order by the condemnation Court directing the with- 
drawal ‘of funds from the Registry of the Court. The 
issue of the alleged fraudulent acts of the appellees in 
this transaction had previously been litigated and deter- 
mined against the appellant upon the hearing of the ap- 
pellant’s motion to vacate and set aside the order dis- 
tributing the funds. The judgment overruling the ap- 
pellant’s motion was unmodified and no appeal was taken 
therefrom. For these reasons the action of the Court in 
dismissing the cause of action for damages, which was 
based on the facts previously adjudicated, should be af- 
firmed. 


ARGUMENT 


The District Court Did Not Err In Dismissing The 


Appellant’s Cause Of Action For Damages For Fraud 
Where The Issues And Claims Therein Involved Had 
Been Previously Determined By A Court Of Competent 
Jurisdiction Against The Appellant In Litigation Between 
The Parties. 


This is an appeal from an Order (App. 13) of the United 
States District Court for the District of Columbia dis- 
missing the appellant’; Amended Complaint for damages 
for fraud and for an accounting (App. 10). The alleged 
cause of action for damages against the appellees, as de- 
fendants therein, was based upon certain alleged acts of 
misconduct on the part of the appellees in connection with 
the entry of an Order by the District Court (App. 17) 
directing the withdrawal of certain funds from the Reg- 
istry of the Court. The money in question had been de- 
posited in the Registry of the Court by the United States 
of America in satisfaction of a judgment entered against 
it in a condemnation proceeding, in favor of the appellant 
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Henry Dance and the appellee Lucy B. Dance. (District 
Court Docket No. 3331, Vol. 4) 


The appellant’s Amended Complaint for damages 
charged that the two appellees had fraudulently caused 
the Order directing the withdrawal of the funds to be 
entered by presenting to the Court an illegally executed 
petition for that purpose. (App. 11) Prior to the institu- 
tion of the suit against the appellees for damages, the 
appellant had moved the District Court by motion filed in 
the condemnation proceeding to vacate and to set aside 
the Order directing the withdrawal of the funds. (App.19) 
After a hearing the appellant’s motion was denied (App. 
20). 


On the day that the appellant’s cause of action for dam- 
ages was set for trial, the trial judge held a colloquy at 
the bench with counsel for the parties, during the course 
of which the Court dismissed the appellant’s Amended 


Complaint. The proceedings at the colloquy, in which the 
Court stated its reasons for dismissing the complaint, 
are as follows: 


“THE COURT: I am going to dismiss the com- 
plaint. The Court reopens the pre-trial hearing and 
dismisses the complaint on the following grounds: 
the complaint in effect, attempts to set forth two 
causes of action, although they are not separately 
numbered, as the rules require. The first cause of 
action is for damages caused by procuring, from the 
Court, an order for the distribution of funds by an 
alleged fraudulent petition. The Court is of the opin- 
ion that the only remedy that the plaintiff has is to 
make a motion in the proceeding in which the order 
was made and request that it would be set aside on 
the ground that it was procured fraudulently. The 
Court may not in another action for damages, in ef- 
fect set aside the order of this Court granted in an- 
other proceeding. The second cause of action seeks 
an accounting of the sum of $,100.00. The Court 
is of the opinion, however, that this matter is res 
judicata since all property rights were before the 
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Court for adjustment in an action for absolute di- 

vorce between the same parties entitled ‘Henry Dance 

vs. Lucey Dance, Civil Action 4199-52’ in which a final 

judgment was rendered on November 18, 1953. The 

Court, of course may take judicial notice of its own 
files.” (App. 4) 

A conforming order dismissing the amended complaint 

was entered by the Court on June 6, 1956 (App. 138). From 

this order the appellant took the instant appeal. (App. 14) 


The question on this appeal is whether the judgment of 
the District Court in District Court Docket No. 3331 * over- 
ruling the appellant’s motion to vacate and set aside the 
Order of December 7, 1953, was, either res judicata, or 
estoppel as to, the appellant’s cause of action for damages 
for fraud. The appellees contend and here urge: (1) That 
the judgment of the District Court (in No. 3331) denying 
the motion to vacate and set aside the order, precluded and 
determined the appellant’s rights to maintain the alleged 
cause of action for damages; and (2) that, accordingly 
the action of the District Court dismissing the amended 
complaint was proper and should be here affirmed. 


The Supreme Court has stated the rule that guides the 
determination of this appeal.° 


The rule, in its simplest expression, is: ‘‘Where a sec- 
ond suit between the same parties or their privies is on 
the same cause of action as the first, the final judgment 
rendered in the former action constitutes res judicata as 
to all matters actually litigated and as to every issue, 
claim, or defense which might have been presented. But 
where the later suit between the same parties or their 
privies is on a different cause of action, the judgment 


*Entered May 20, 1954 (App. 20) 


5 Cromwell v. County of Sac, 94 U.S. 352, 24 L.Ed. 195; Part- 
mar v. Paramount Pictures Theater Corporation, 347 U.S. 89, 74 
S. Ct. 414; United States v. Moser, 266 U.S. 236, 241, 45 S. Ct. 
66, 69 L.Ed. 262. 
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on the first action operates only in respect of the issues, 
claims, or defenses which were actually litigated and 
determined.’’ Trapp v. United States, 1949, 9 Cir., 177 
F 2nd. 1; Reconstruction Finance Corp. v. First National 
Bank, 17 F.R.D. 397, and cases cited. 


Since in the instant appeal there is a second ‘‘suit’’ 
which is a different cause of action from the first (the 
determination of the motion to vacate and set aside the 
order of December 7, 1953), this discussion limits itself 
to the second portion of the abovestated rule, viz, the doc- 
trine of collateral estoppel by judgment. It has been fre- 
quently and authoritatively stated that ‘‘collateral estop- 
pel by judgment, as an aspect of res judicata, operates in 
a suit where the asserted cause of action is different from 
that upon which the original judgment was granted ‘only 
as to those matters in issue or points controverted, upon 
the determination of which the finding or verdict was 
rendered’ ’’ Saper v. Long, 121 F. Supp. 65, 66. 


It, therefore, devolves upon the appellees here to show 
that the question of their alleged fraud in the presenta- 
tion of the petition to withdraw funds, which is the 
gravamen of the appellant’s cause of action for damages, 
was ‘‘distinctly put in issue and that a decision on that 
issue was necessary to the resolution of the conflict’’® in 
the proceedings to set aside the order of December 7, 1933. 
For, if the finding of fraud or no fraud on the part of the 
appellees were not material to the principal action (the 
motion to vacate and set aside the order), the doctrine of 
collateral estoppel would not apply. Partmar Corporation 
v. Paramount Pictures Theater Corporation, supra. “In 
determining what issues were involved in, essential to, and 
passed upon in the prior action, the entire record may be 
searched ‘including the pleadings, the evidence submitted, 


6 Saper v. Long, supra, at page 66 
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the respective contentions of the parties, and the finding 
and opinion of the Court’”.’ 


The determination is whether upon the record the issue 
that was presented as to the alleged fraud of the ap- 
pellees presented in the instant cause was the same as 
that litigated in the motion to vacate and set aside the 
order; if so, the issue ‘‘cannot be litigated in any future 
action between the parties or privies in the same or any 
other Court upon either the same or different cause of 
action’’. Aetna Casualty and Surety Company v. Abbot, 
4 Cir. 1942, 130 F 2d 40, 42. (Citing numerous cases). 


The essential controversy involved in the litigation of 
the motion to vacate and sets aside the order (as asserted 
in the motion itself) was whether the petition upon which 
the order was based was legally or formally executed. 
(App. 19) The question of the alleged fraud of the ap- 
pellees surrounding the execution of the petition, thus, 
had ‘‘distinctly been put in issue’’. The records of the 
District Court in the condemnation proceedings show 
that a hearing was held on the motion to vacate and 
that the appellant testified and that he introduced the 
questioned petition into evidence. It appears then that 
the appellant was fully heard in that proceeding. The 
judgment of the Court overruling the motion to vacate 
was based upon the facts as disclosed by the pleadings 
and the evidence that was presented. 


Even if it could be said that the alleged fraud of the 
appellees in the execution of the petition were not di- 
rectly determined in the adjudication of the motion to 
vacate, the facts upon which the alleged fraud depended 
were involved in the litigation of the motion; and even 
though 'there was a difference of issues the appellant is 


7Saper v. Long, supra, at page 66, citing in footnote, State of 
Oklahoma v. Texas, 256 U.S. 70, 88, 41 S. Ct. 420, 428, 65 L.Ed. 
831 
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bound as to facts actually litigated and determined. Na- 
tional Bondholders Corporation v. Seaboard C. Nat. 
Bank, 1940, 4 Cir. 110 F 2d 138, 143; Aetna Casualty and 
Surety Co. v. Abbot, supra, p. 42. 


In the case of Diamond v. Berman (1951, 95 I’ Supp. 
73), the District Court for the District of Columbia 
granted a motion for summary judgment upon the legal 
principle that the appellees here urge as controlling in 
the instant cause. The facts were that Diamond sued 
Berman in the District Court upon a judgment obtained 
in New York in an action on a note. In the New York 
litigation Berman entered an answer in which he claimed 
that the writing was not evidence of a debt, was without 
consideration, was a fraud on him, a willful misrepre- 
sentation of fact, and made with an intent to defraud him. 
Later Berman withdrew his answer and consented to a 
judgment. After the suit had been filed in the District 
Court Berman filed a motion in the New York Court to 
vacate the judgment, claiming that the judgment against 
him had been obtained by fraud, relying upon substan- 
tially the same allegations which he had originally made 
in his answer. The New York Court denied the motion 
to vacate. Diamond filed a motion in the District Court 
for summary judgment. Berman opposed the motion on 
the ground that the New York judgment was obtained 
by fraud. The District Court, in granting the motion for 
summary judgment, said: 


“Recognizing the right in a collateral proceeding 
to attack a judgment on the ground of fraud in the 
procurement of the judgment, the Court, nevertheless, 
feels that where the issue of fraud was raised and 
adjudicated in the Court of original jurisdiction, the 
judgment cannot thereafter be attacked in collateral 
proceedings in another jurisdiction upon the same 
grounds utilized in the initial attempted defense of 
the action. 30 Am. Jur. et sub.’’ 


Upon review of the District Court’s action, this Court 
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affirmed the judgment. (Berman v. Diamond, 1952, 90 
U.S. App. D.C. 66, 196 F. 2d 591) 


The judgment of the court upon the appellant’s motion 
to vacate and set aside the order was clearly a decision 
upon the merits of the very question sought to be litigated 
in the appellant’s cause of action for damages; the action 
of the District Court in dismissing the amended complaint 
was, therefore correct. The motion was heard by a court 
of competent jurisdiction and if the ruling was erroneous, 
the appellant should have sought relief on direct appeal 
from the order;*® but the order is not vulnerable to col- 
lateral attack, or subject to avoidance, in the instant case. 
“The doctrine of res judicata does not depend upon 
whether or not the prior judgment was right. It rests 
upon the finality of judgments as a matter of public 
policy, to the end that controversies once decided shall 
remain in repose.” Reuben v. Ellis 1953, 5 Cir. 202 F 2d 
415, 418. 


Conceding argnendo that the appellant’s amended com- 
plaint did allege and state a cause of action for damages 
for fraud in the obtaining of the order to withdraw funds, 
even this would constitute no good ground upon which 
the District Court in passing upon the complaint could 
disregard the effect of the judgment denying the motion 
to vacate and set aside the order. The summary entry 
of judgment by motion has effect under the doctrine of 
collateral estoppel. The appellant’s suit for damages 
“was simply an effort to relitigate the same matters be- 


8“Tt is settled that a judgment of a court of competent juris- 
diction, once final, is binding under the rules of res judicata even 
though it was based upon a patently erroneous view of the law. 
In re Federal Water and Fas Corp., 1951, 3 Cir. 118 F 2d 100 
105, citing Milliken v. Myer, 1940, 311 U.S. 357, 462, 61 S. Ct. 
399, 85. L. Ed. 278; See also: Bryan v. Bryan 109 F. Supp. 366 


9See: Selby Mfg. Co. v. Granahl, 1952, 2 Cir. 200 F. 2d 932, 
where the dismissal of a counterclaim was held res judicata as to 
a later action for damages for conversion. 
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tween the same parties or their privies, in another court 
of co-ordinate jurisdiction.” “Rueben v. Ellis, supra 


CONCLUSION 


Upon the basis of the foregoing reasons it is respect- 
fully urged that the judgment of the District Court dis- 
missing the appellant’s cause of action be affirmed upon 
this appeal. 


Perry W. Howarp 
Counsel for Appellee Lucy B. 
Dance 


PAS ccascescmneusaisnsrenttie apscaiua actin sstinstie aise 


Luxe C. Moore 
Counsel for Appellee, Vivian 
C. Kent 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Brief of 
Appellees has been served personally on Attorney John 
G. Saul, Esquire, 426 Fifth Street, N. W. Washington, 
D. C. this the 4th day of January, 1957. 


Perry W. Howarp 
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APPENDIX 
1 Filed Sept. 21, 1956 Harry M. Hull, Clerk 


EXCERPTS FROM 
TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 5943-53 


HENRY D. DANCE, 


Plaintiff, 
v. 
LUCY D. DANCE, et al., 
Defendant. 


Washington, D. C. 
May 9, 1956 


The above-entitled cause came on for hearing before 
the Honorable Alexander Holtzoff, United States District 
Judge, at 10 o’clock a. m. 


APPEARANCES: 
On behalf of the plaintiff: 
JOHN G. SAUL, Esq. 


On behalf of the defendants: 
PERRY W. HOWARD, Esq. and 
LEONARD C. HAYES, JR., Esq. 


PROCEEDINGS 


4 MR. HOWARD: May I make one observation, 
Your Honor. I tried to reason with Mr. Saul, as 
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all of us know and I am addressing you as one of the 
most learned Judges that I ever knew, without flattery 
and right on the record—it isn’t a matter of hearing evi- 
dence and making a motion but right on the record it 
shows that the parties consented to this. There is no 
dispute as to that. The notary acknowledged that these 
are the parties. He said in his record there that he 
signed the paper. They signed it. They agreed to it. 
There is no question about that. 
THE COURT: I want to read that complaint again. 
MR. SAUL: The second of the three sheets, without 
the jurat. 
5 THE COURT: Just a moment. Mr. Saul, I 
would like to ask you this question. What you 
are seeking to do, as I understand it, is this: Your alleged 
eause of action is that the defendants fraudulently ob- 
tained an order of the Court for the distribution of this 
money. 

MR. SAUL: That is right. 

THE COURT: By submitting a fraudulent petition, is 
that your cause of action? 

MR. SAUL: That is correct. 

THE COURT: If that is your cause of action, then 
why isn’t your sole and exclusive remedy by a motion in 
that action to set aside the order as fraudulent? 

MR. SAUL: I tried that, Your Honor. Judge Bastian 
certified that he would not vacate the order. On the 
order of condemnation— 

THE COURT: I do not mean the order of condemna- 
tion. I mean the order distributing the funds. 

MR. SAUL: Judge Bastian ruled. This case had al- 
ready been filed and he decided this case would deter- 
mine it. 

THE COURT: I am going to dismiss this complaint 
because I do not think you have any such remedy. For 
example, suppose you lost the case and you claim that 
one of: the witnesses perjured himself or say the prevail- 
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ing party took the witness stand and perjured 
6 himself. No action lies for damages for the per- 

jury because the credibility of the witness was 
passed upon by the Court or jury, as the case may be. 
If you claim that the order was fraudulently obtained, 
your remedy is to make a motion to vacate or modify 
that order and I do not think this action lies. 

MR. SAUL: Your Honor, we have three witnesses. 
There is a forgery involved here. 

THE COURT: I do not care how many witnesses you 
have. The question is whether this is the proper remedy. 

MR. SAUL: Your Honor, we have the fraudulently 
action on the part of the women and the notary. 

THE COURT: I said I do not care how many wit- 
nesses you have. I do not care if you can establish 
forgery beyond a reasonable doubt. Even so, I think you 
have not pursued the proper remedy. 

MR. SAUL: Even at that, I think I have an allegation 
in there for an accounting. It is in the “Wherefore’’ 
clause what we are asking in addition to misstatements 
made and the method by which the Court order was ob- 
tained which resulted in money being turned over which 
should be accounted for the plaintiff. We also have this 
$1,100 which is still in this case. 

THE COURT: How about this $1,100? 

MR. SAUL: I feel there is enough here to go to the 

jury. 
7 MR. HOWARD: If Your Honor please, that 
was brought out before Judge Curran. 

MR. SAUL: That letter was written before there was 
any condemnation. 

THE COURT: Just a moment. I will hear Mr. How- 
ard now. 

MR. HOWARD: If your Honor please, this was shown 
conclusively before Judge Curran that she bought these 
lots. 

THE COURT: That was litigated in what case? 

MR. HOWARD: In the original divorce case. 
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THE COURT: What is the title of that case? 

MR. SAUL: Do you want the divorce case? 

MR. HOWARD: Henry Dance v. Beatrice Dance. 

MR. SAUL: Judge Curran denied the divorce. 

MR. HOWARD: That was all gone over very care- 
fully. 

THE COURT: What did you say? 

MR. SAUL: The order read differently than the entry 
on the jacket. 

THE COURT: I am not interested in the entry on the 
jacket, of course, but Mr. Howard states that this issue 
was litigated in that case. What do you say about that? 

MR. SAUL: It was not litigated because Judge Cur- 
ran, in his own handwriting in the final order crossed 
out— 


MR. HOWARD: After a day’s hearing 
8 THE COURT: I am talking about the $1,100. 
MR. HOWARD: After a day’s hearing, if Your 
Honor please, Judge Curran analyzed the whole situation 


and said that I have heard all of this and he said I have 
heard the letter read here which he admits. 

THE COURT: Of course, I have to go by the issues 
rather than what was said orally. That was in the— 

MR. HOWARD: That was in the original complaint. 

THE COURT: There is nothing in the original com- 
plaint, Mr. Howard, about these unimproved lots. 

MR. HOWARD: It was fully thrashed out. It wasn’t 
in the pleadings, Your Honor, but it was discussed fully. 

MR. SAUL: The $1,100 was never touched on. 

MR. HOWARD: The judge asked him did he write this 
note in which he asked his wife for $2,000 for all his 
interest in the property. 

THE COURT: I did not catch that last statement. 

MR. HOWARD: The Judge inquired about this note 
in which Dance wrote his wife that he would take $2,000 
for all his interest in the property involved there. 

THE COURT: I am going to dismiss the complaint. 


LL a. 
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The Court reopens the pretrial hearing and dismisses 
the complaint on the following grounds: 
The complaint, in effect, attempts to set forth cases of 
action, although they are not separately numbered, 
9 as the rules require. The first cause of action is 
for damages caused by procuring, from the court, 
an order for the distribution of funds by an allege 
fraudulent petition. 
The Court is of the opinion tha\the only remedy that_ 
the plaintiff has is to make a motion in the proceeding 


in which the order r_ was vas made and request th request that it would 
be set aside on the eround that it was ed fraudu- 

ThpCourt may not in another action for damages, in 
effect set aside the order of this Court granted in another 
proceeding. 

The second cause of action seeks an accounting of the 
sum of $1,100. The Court,is of the opinion, however, that 
this matter is res judicat yzince all property rights were 
before t justment in an action for absolute 
divorcegbetween the same parties entitled “Henry Dance 
v. Litty Dance, Civil Action No. 4199-52” in which a final 
judgement was rendered on November 18, 1953. 

The Court, of course may take judicial notice of its 
own files. 

MR. SAUL: Your Honor, With respect to your first 
statement, there is a proceeding whereby— 

THE COURT: Just a moment. I have ruled. 

MR. SAUL: I know you have but I thought maybe 
I did not make myself clear. There is a proceeding here 

in condemnation. 
10 THE COURT: That is where you should go. 
MR. SAUL: I did. 

THE COURT: Then I am sorry. 

MR. SAUL: The ruling of Judge McLaughlin reads 
that it should be tried in this case specifically. May I 
show it to you? 

THE COURT: Yes, you may show it to me. 
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MR. SAUL: I realize Your Honor has ruled but I 
think Your Honor should see it. 

THE COURT: Where does the Court say that? 

MR. SAUL: I want to show you. It might make a 
difference. 

THE COURT: Irrespective of that I have disposed of 


this case. 
ie * * a 


Filed Dee. 31, 1953 Harry M. Hull, Clerk 


| UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 5943-53 


HENRY DANCE 
Soldier’s Home 
Washington, D. C. 
Plaintiff 
v. 


LUCY B. DANCE 
2229 Quincy Street, N. E. 
Washington, D. C. 


VIVIAN C. KENT 
1011 You Street, N. W. 
Washington, D. C. 


SANDOLPHRA ROBINSON 
2001 11th Street, N. W. 
Washington, D. C. 
Defendants 


COMPLAINT FOR DAMAGES-FRAUD 
(CONVERSION) AND ACCOUNTING 


The complaint of Henry Dance respectfully represents 
that he was tenant by entireties with defendant Lucy B. 


TA 


Dance of improved real estate in the District of Columbia 
which was taken in condemnation and ratified by the 
Court in District Court Docket No. 3331 on June 26, 1953, 
in the amount of $16,500, distribution of which was with- 
held pending outcome of Civil Action No. 4199-52 filed 
on the 18th day of September 1952. 


That said Civil Action No. 4199-52 was dismissed by 
Order of this Court dated November 18, 1953 as a result 
of which nothing arising therefrom was binding on the 
plaintiff with respect to the prayers in said case asking 
for (1) divorce, and (2) property settlement; that the 
Court stated it had no power to order distribution of said 
funds were accordingly omitted from the Findings of 
Fact and Conclusions of Law. 


That thereafter, from November 18, 1953 to December 
28, 1953, defendant Robinson, without authority and with- 
out first seeking instructions from plaintiff, drew up a 
Petition for the signatures of both plaintiff and Lucy B. 
Dance, defendant, asking for an Order of this Court in 
District Court Docket No. 3331 directing Clerk of the 
‘Court to draw a check in the amount of $16,500 payable 
to order of Henry Dance and Lucy B. Dance or their at- 
torneys of record or duly constituted attorney in fact; 
that the same was in the form of a stipulation after which 
the balance (less Title Company deductions for taxes, 
liens and encumbrances) was to be paid by said Title 
Company to the Petitioners (Henry and Lucy Dance) or 
their attorneys of record or duly constituted attorney in 
fact. 


That said Petition, although signed on one of three 
sheets, was not formally or legally executed for the rea- 
son that same was not in fact sworn to by plaintiff nor 
did plaintiff attach his signature to the jurat therein, 
said jurat being wrongfully taken and executed by the 
defendant Vivian C. Kent by date affixed thereon as 28th 
day of December; that plaintiff on or about this time 
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informed defendant Robinson that his services were no 
longer required, that he (plaintiff) was entitled to 50% 
of the proceeds; that by letter dated the 30th day of 
November 1953, defendant Robinson was notified in writ- 
ing over countersignature of plaintiff and Motion also 
over countersignature of plaintiff filed in Civil Action No. 
4199-52 (copy served upon defendant Robinson by mail 
postdated November 30, 1953 and December 3, 1953, re- 
spectively, notifying defendant Robinson to withdraw 
from further activity on part of plaintiff. 


That in violation of these notices and without authority 
or consent by the plaintiff and without informing the 
Court in District Court Docket No. 3331 that he had been 
so notified in Civil Action No. 4199-52, defendant Robin- 
son submitted an Order to the Court on December 7, 1953 
which the Court signed ordering the sum of $16,021.50 
remitted to either the Petitioners (Plaintiff and defend- 
ant Luev B. Dance) or their attorneys one of whom was 
the defendant Robinson; that as a result of wrongful acts, 
on part of the respective defendants, a remittance in the 
sum of $4245.40 was MAILED to plaintiff by defendant 
Robinson, which remittance is hereby rejected as insuf- 
ficient; that plaintiff is entitled to the sum of $8010.75, 
or balance due from either of defendants in the amount 
of $3765.35 which represents the loss to plaintiff by 
wrongfu! and unauthorized disposition of condemnation 
funds, plaintiff at no time agreeing to take less than 
50% of same. 


That defendant Robinson arranged with plaintiff on or 
about October 2, 1952 to handle case on a contingent 
basis amounting to one-third on recovery in condemna- 
tion matter, same representing balance on sum of $150 
on account of divorce action, the contingency of entitle- 
ment to the defendant Robinson having at no time tran- 
spired, ‘and for the further reason that defendant Robin- 
son agreed to accept 10% of funds recovered; that plain- 
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tiff in fact has received nothing of said funds except that 
which defendant Robinson has seen fit to transmit to 
plaintiff, same being rejected as aforesaid. 


That on or about November 24, 1949 plaintiff and de- 
fendant Lucy B. Dance sold unimproved lots in the Dis- 
trict of Columbia for the sum of $2200, same having been 
amortized on or about November 1952 and the said funds 
thereof having been converted by defendant Lucy B. 
Dance who has failed and refuses to give to plaintiff an 
accounting thereof although said defendant has been 
collecting same since on or about November 1949, it hav- 
ing been the understanding that said funds were to be 
deposited or retained for establishment of a joint Estate 
of both plaintiff and defendant Lucy B. Dance, plaintiff 
now claiming one-half of same or the sum of $1100.00. 


WHEREFORE, the premises considered, plaintiff 
claims damages and accounting of Lucy B. Dance in the 
amount of $4865.35, the sum of $3765.35 as against 
Vivian C. West and Sandolphra Robinson, separately or 
by way of contribution for the loss sustained by plaintiff. 


That a Restraining Order issue out of this Court pre- 
venting the defendants herein from dissipating funds and 
assets recently received and wrongfully distributed aris- 
ing out of District Court Docket No. 3331. 


John G. Saul 


426 5th Street, N. W. 
Attorney for Plaintiff 


DEMAND FOR TRIAL BY JURY 


Plaintiff demands trial by jury on all issues joined 
herein. 


John G. Saul 
Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 5943-53 


HENRY D. DANCE 
Soldiers Home 
Washington, D. C. 
Plaintiff 
Vv. 


LUCY B. DANCE 
2229 Quincy Street, N. E. 
Washington, D. C. 


VIVIAN C. KENT 
1011 You Street, N. W. 
Washington, D. C. 
Defendants 


July 7, 1954 
Leave to file Amended 
Complaint granted 
/s/ Alexander Holtzoff, J 


AMENDED COMPLAINT FOR DAMAGES-FRAUD 
AND ACCOUNTING 


1. The complaint of Henry Dance respectfully repre- 
sents that he was tenant by entireties with defendant 
Lucy B. Dance of improved real estate in the District of 
Columbia which was taken in condemnation and ratified 
by the Court in District Court Docket No. 3331 on June 
26, 1953 in the amount of $16,500, distribution of which 
was withheld pending outcome of Civil Action No. 4199- 
52 filed on the 18th day of September, 1952. 


2. That said Civil Action No. 4199-52 was dismissed 
by Order of this Court dated November 18, 1953 as a 
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result of which nothing arising there from was binding 
on the plaintiff with respect to the prayers in said cause 
asking for (1) divorce, and (2) property settlement; that 
the Court stated it had no power to order distribution of 
said funds in any amount as a result of which pro rata 
distribution of said funds were accordingly omitted from 
the findings of Fact and Conclusions of Law. 


3. That thereafter, from November 18, 1953 to Decem- 
ber 28, 1953, one Robinson now deceased, attorney then 
representing plaintiff Henry Dance without authority and 

without first seeking instructions from plaintiff, 
17 submitted a Petition prepared by Department of 

Justice for the signatures of both plaintiff and 
Luey B. Dance, defendant, asking for an Order of this 
Court in District Court Docket No. 3331 directing Clerk 
of the Court to release funds held by Clerk of Court in 
condemnation in the amount of $16,500 payable to order 
of Henry Dance and Lucy B. Dance or their attorneys of 
record or duly constituted attorney in fact; that the same 
was in the form of a stipulation after which the balance 
(less Title Company deductions for taxes, liens and en- 
cumbrances) was to be paid by said Title Company to 
the Petitioners (Henry and Luev Dance) or their attor- 
neys of record or duly constituted attorney in fact. 


4. That the defendant Vivian C. Kent wrongfully and 
fraudulently executed the aforesaid petition by attaching 
her signature and seal to same either alone or in consort 
with the other defendants, result of which was calculated 
to and did in fact cause the plaintiff to lose the sum of 
$3,765.35; that the said Vivian C. Kent knowing full well 
or should have known that a fraud was being committed 
or would result from her activity in connection with the 
said petition caused the loss to the plaintiff above-men- 
tioned on or about 28th day of December 1953; that the 
defendant Lucy Dance in addition to the foregoing has 
certified that she did not in fact execute the petition in 
due form of law and that the said Vivian C. Kent did in 
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fact wrongfully execute said petition resulting in the loss 
to the plaintiff above-mentioned. 


5. That he (plaintiff) made claim for 50% of the pro- 
ceeds; that by letter dated the 30th day of November 
1953, the deceased attorney, Robinson was notified in 
writing over countersignature of plaintiff and Motion 
also over countersignature of plaintiff filed in Civil Ac- 
tion No: 4199-52 (copy served upon Robinson by mail 
postdated November 30, 1956, and December 3, 1953, re- 
spectively) notifying Robinson to withdraw from further 
activity on part of plaintiff. 


6. That in violation of these notices and without au- 
thority or consent by the plaintiff and without informing 
the Court in District Court Docket No. 3331 that 
18 he had been so notified in Civil Action No. 4199-52, 
deceased attorney Robinson submitted an Order to 
the Court on December 7, 1953 which the Court signed 
ordering the sum of $16,021.50 remitted to EITHER the 
Petitioners (Plaintiff and defendant Lucy B. Dance) or 
their attorneys one of whom was the said Robinson; that 
as a result of wrongful acts, on part of the respective 
defendants, a remittance in the sum of $4,245.40 was 
MAILED to plaintiff by defendant Robinson, which re- 
mittance is hereby rejected as insufficient; that plaintiff 
is entitled to the sum of $8,010.75, or balance due from 
either of defendants Dance and Kent in the amount of 
$3,765.35 which represents the loss to plaintiff by wrong- 
full and unauthorized disposition of condemnation funds, 
plaintiff at no time agreeing to take less than 50% of 
same. 


7. That on or about November 24, 1949, plaintiff and 
defendant Lucy B. Dance sold unimproved lots in the 
District of Columbia for the sum of $2,200, same having 
been amortized on or about November 1952 and the said 
funds thereof having been converted by defendant Lucy 
B. Dance who has failed and refuses to give to plaintiffs 
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an accounting thereof although said defendant has been 
collecting same since on or about November 1949, it hav- 
ing been the understanding that said funds were to be 
deposited or retained for stablishment of a joint Estate 
of both plaintiff and defendant Lucy B. Dance, plaintiff 
now claiming one-half of same or the sum of $1,11.00. 


WHEREFORE, the premises considered, plaintiff 
claims damages of Lucy B. Dance in the amount of 
$4,865.35, the sum of $3,765.35 as against Vivian C. Kent, 
separately or by ways of contribution for the loss sus-: 
tained by plaintiff. 


/s/ John G. Saul 
Filed June 6, 1956 Harry M. Hull, Clerk 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 5943-53 


HENRY DANCE 
Plaintiff 


vs. 


VIVIAN KENT 
LUCY B. DANCE 
Defendants 


ORDER DISMISSING CAUSE 


Upon consideration of the pleadings in this cause, it is 
by the Court this 6 day of June, 1956, 


ORDERED, that the above entitled cause be and the 
same hereby is dismissed. 


/s/ Alexander Holtzoff 
JUDGE 
CERTIFICATE OF SERVICE 
Filed June 25, 1956 Harry M. Hull, Clerk 
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NOTICE OF APPEAL 


Notice is hereby given this 25th day of June, 1956, that 
Henry Dance hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 6th day of June, 1956, 
in favor of defendants Vivian Kent and Lucy B. Dance 
agaist said Henry Dance. 


/s/ John G. Saul 
Attorney for Plaintiff 
426 5th Street, N. W. 


Copies Supplied for 
LEONARD HAYES, Esq. 
PERRY HOWARD, Esq. 
both of 613 F Street, N. W. 
Attorneys for Defendants 


Filed Dee. 7, 1953 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR PAYMENT OF DEPOSIT WITH 
DECLARATION OF TAKING AND DEFICIENCY 
AS TO PARCEL 62 


UNITED STATES OF AMERICA, 
Plaintiff 


Vv. 


102 Parcels Of Land 
In The District of Columbia 
MARTHA MAGBIB, et al, 
and Unknown Owners 
Defendants 


Your petitioners, Henry Dance and Lucy Beatrice Dance 
respectfully represent: 
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1. That petitioners were the owners in fee simple of 
the lands designated in this proceeding as Parcel 62 
consisting of Lot 803 (41 - 58th Street, S. E.) Square 5280 
in the District of Columbia, and are the persons entitled 
to receive the amount awarded for the same. 


2. That while petitioners were such owners of said 
described lands, the United States of America filed its 
complaint in the above-entitled cause to acquire the same 
by condemnation; that on November 19, 1952 the United 
States filed a declaration of taking accompanied by the 
deposit of $14,366.75, the sum estimated by the taking 
authority to be just compensation for the same; that a 
jury was duly impanelled which, after hearing, awarded 
as just compensation for said parcel the sum of $16,500.00. 


3. That thereafter, on June 26, 1953, the Court ratified 
and confirmed the award of said jury and entered judg- 
ment in favor of the parties entitled against the United 
States in the sum of said award, $16,500.00 and directed 
that the United States deposit into the registry of the 
Court the amount of the deficiency, $2,133.25 and said sum 
was paid into Court on 


4. That petitioners hereby stipulate that the Real 
Estate and Columbia Title Insurance Companies of the 
District of Columbia receive for them and in their behalf 
the check drawn by the clerk in payment of said sum of 
$14,366.75 deposited with the declaration of taking and 
the sum of $2,133.25 subsequently said into Court in satis- 
faction of the deficiency judgment, said check to be made 
payable to the order of petitioners, or their attorneys of 
record, or duly constituted attorneys in fact, and endorsed 
while in the hands of said title companies, and that said 
title companies shall apply the proceeds of said check to 
the payment of all taxes and assessments, general or spe- 
cial, due or exigible on said property at the date of the 
filing of said declaration of taking, when title to said 
property became vested in the United States, namely, 
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November, 1952 and to the redemption of all tax sales if 
any, on said real property and to the payment and dis- 
charge of all liens and encumbrances of whatsoever 
nature on said real property, after which the balance, if 
any, shall be paid by said title companies to the peti- 
tioners herein or their attorney of record or their duly 
constituted attorney in fact. 


WHEREFORE, THE PREMISES CONSIDERED 
YOUR PETITIONERS PRAY: 


1. That an order be passed herein directing the clerk 
of this Court to draw a check in the amount of $16,500.00 
in the manner and form above stipulated. 


2. And for such other and further relief as to the 
Court may seem meet and proper. 


/s/ Henry Dance 
L. Beatrice Dance 


DISTRICT OF COLUMBIA, ss: 


We, Henry Dance and Lucy Beatrice Dance being first 
duly sworn, on oath depose and say that we have read 
the foregoing and annexed petition subscribed by us and 
we know the contents thereof; that the matters stated 
therein upon our personal knowledge are true and those 
stated upon information and belief, we believe to be true. 


/s/ Henry Dance 
/s/ li. Beatrice Dance 


Subscribed and sworn to 
before me this 28th 
day of November, 1953. 


/s/ Vivian C. Kent 
Notary Public, D. C. 
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/s/ Sandolphra Robinson 
Aaron T. Mack, Jr. and Sandolphra Robinson 
Attorneys for Henry Dance 
2001 11th Street, N.W., Washington, D. C. 


/s/ Perry W. Howard 
Perry W. Howard 
Attorney for Lucy B. Dance 
613 F Street, N. W. 
Washington, D. C. 


Filed December 7, 1953 


ORDER FOR PAYMENT OF DEPOSIT WITH 
DECLARATION OF TAKING AND DEFICIENCY 
AS TO PARCEL 62 


Upon consideration of the petition of Henry Dance and 
Lucey Beatrice Dance filed herein on December 7, and it, 
appearing to the Court that on November 19, 1952, the 
United States of America, upon the filing of the declara- 
tion of taking herein, paid into the registry of this Court 
the sum of $14,366.75 as the estimated compensation for 
the real property mentioned in said petition and described 
and designated in this proceeding as parcel 62, consisting 
of Lot 803 (41-58th Street, S. E.) square 5280 in the 
District of Columbia, whereby the title to the said prop- 
erty thereupon vested in the United States, and appear- 
ing that on June 26, 1953, the United States paid into 
the registry of this Court the further sum of $2,133.25 
in satisfaction of the deficiency judgment for said parcel 
and it further appearing that petitioners are the parties 
entitled to the sum deposited into the registry of the 
Court as aforesaid and that said petitioners have stipu- 
lated in and by petition that the check to be issued for 
the amount of said deposits shall be delivered to certain 
title companies and endorsed while in their possession in 
order that all taxes, assessments, liens and encumbrances 








18 A 


may be duly satisfied and discharged out of the proceeds 
thereof and the balance then remaining paid over to said 
petitioners or to their duly constituted attorney or agent, 
it is by the Court this 7th day of December, 1953, 


ADJUDGED, ORDERED AND DECREED that the 
Clerk of this Court draw his check against the funds 
deposited into the registry of this Court, as aforesaid, to 
the order of Aaron T. Mack, Jr., Sandolphra Robinson 
and Perry W. Howard, attorneys of record for Henry 
Dance and Lucy Beatrice Dance, petitioners herein, in the 
total amount of $16,500.00 being the sum to which peti- 
tioners are entitled as just compensation for said parcel 
as adjudged and awarded in this cause; that said clerk 
deliver said check to the Real Estate and Columbia Title 
Insurance Companies of the District of Columbia; that the 
payees thereof shall endorse said check while in the hands 
of said title companies; that said title companies shall 
apply the proceeds of said check to the payment of all 
taxes and assessments, general or special, due or exigible 
on said real property at the date of filing of the declara- 
tion of taking, when title to said real property became 
vested in the United States, namely November 19, 1952, 
and to the redemption of all tax sales, if any, and to the 
payment and discharge of all liens and encumbrances of 
whatsoever nature on said real property, after which the 
balance, if any, shall be paid by said title companies to 
the above-named attorneys in their capacity as attorneys 
of record for Henry Dance and Lucy Beatrice Dance, 
petitioners herein. 


/s/ Charles F. McLaughlin 


JUDGE 
No Objection 


/s/ Ralph A. Rickets 
Attorney, Lands Division 
Department of Justice 
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Filed February 12, 1954 
MOTION TO VACATE AND SET ASIDE ORDER 


Comes now Henry Dance, petitioner, by his duly author- 
ized attorney, John G. Saul, and moves this Honorable 
Court to vacate and set aside the order of this Court 
dated December 7, 1953, and for reasons therefore alleges: 


1. That the petition upon which the order was based 
was filed December 7, 1953 in this Court was neither 
legally nor formally executed and is therefore void. 


2. That the Court order subsequently allowing the 
petition and disposition of funds thereunder is likewise 
void having been submitted to the Court without knowl- 
edge of the Court that the said petition was wrongfully 
executed. 


/s/ John G. Saul 
/t/ John G. Saul 
426 5th Street, N. W. 
Attorney for Petitioner 
POINTS AND AUTHORITIES 
A. The record herein. 


B. Testimony adduced under oath in this Court on 
February 2, 1954 in Civil Action No. 5943-53, by 
petitioner Henry Dance. 


C. Testimony adduced under oath by deposition on 
February 11, 1954 in Civil Action No. 5943-53. 


D. Reference to office of United States Attorney in 
Civil Action No. 5943-53. 


/s/ John G. Saul 
CERTIFICATE OF SERVICE 
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Filed May 20, 1954 


DISTRICT COURT 
DOCKET NO. 3331 


ORDER 


The Motion of petitioner, Henry Dance, to vacate and 
set aside the order of this Court dated Deceniber-7, 1953, 
in the above entitled cause, having come on for hearing 
on the 14th day of May, 1954, it is this 20th day of May, 
1954, 

ORDERED, ADJUDGED AND DECREED that the 
aforesaid Motion to vacate and set aside the order o r of th this 





to any rights the petitioner, Henry Dance, may have as 


led ee 


claimed in Civil Action No. 504353. 


— ae 
te mine 





ewww wees ae ee ww nwe reese ee neaeeweansaeeeesesaanas 


Filed June 29, 1956 
MOTION TO VACATE AND SET ASIDE ORDER 


Comes now Henry Dance, movant herein, by his attorney, 
John G. Saul, and moves this Court to vacate and set aside 
the order of the Court dated December 7, 1953, and for 
reasons therefore states: 


1. That the petition for payment of deposit praying 
for the taking of $16,500.00out of the registry of this 
Court’ dated December 7, 1953 was neither legally nor 
formally ¢ executed and is therefore void. 


2. That the Court order of same date allowing the 
petition and disposition of funds thereunder is claimed 
by the-movant herein to he likewise void as having been 
submitted to the Court without advising the Court that 
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said Petition was wrongfully executed or executed in such 
a manner as would be caleulated to cause loss to the mov- 
ant herein. 


/s/ John G. Saul 
/t/ John G. Saul 
426 5th Street, N. W. 
Attorney for Movant 
POINTS AND AUTHORITIES 
The record herein. 


Department of Justice Regulations relating to Nota- 
ries. 


Letter of Police Department handwriting expert. 


Testimony adduced by movant in this Court on Feb- 
ruary 2, 1954 (See Civil Action No. 5943-53) 


Testimony adduced by defendant L. Beatrice Dance 


by, deposition dated February 11, 1954 in Civil Ac- 
tion No. 5943-53. 


/s/ John G. Saul 
Attorney for Movant 


CERTIFICATE OF SERVICE 
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Filed January 15, 1953 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HENRY D. DANCE Plaintiff 
vs 
LUCY B. DANCE, et als Defendant 


Civil Action No. 5943-53 


AFFIDAVIT IN SUPPORT OF OPPOSITION TO 
DEFENDANT ROBINSON’S MOTION 
TO DISMISS CAUSE 


DISTRICT OF COLUMBIA, ss: 


I, Henry Dance, having been duly sworn on oath depose 
and say that defendant Robinson knew or should have 
known (acting as affiant’s attorney) that the jurat was 
wrongfully executed and wrongfully causing proceeds of 
condemnation to be wrongfully disbursed and distributed 
after wrongfully obtaining an Order of this Court for 
said disbursement at a time when he had neither consent 
nor authority nor right to do so, and had notice that he 
had no such authority or consent or right; that defendant 
Robinson’s representation, among other things, of the plain- 
tiff (affiant) had terminated; that in spite of this termina- 
tion, lack of authority or right to do so, defendant Robin- 
son wrongfully caused proceeds to be distributed; that 
as a result of this wrongful activity, Robinson distributed 
to himself wrongfully the sum of $2136.20 out of said 
proceeds deposited with the Columbia Title Company; de- 
fendant Robinson seems willing to shift the blame for 
plaintiff’s loss upon his associate Attorney Mack but is 
unwilling to reaffirm his statement that your affiant first 
retained services of Attorney Mack but was promptly 
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referred to defendant Robinson, both of whom were aware 
or should have been aware of the wrongdoing exerted 
against affiant both attorneys being then and there fa- 
miliar with and participating in the matters and things 
which wrongfully deprived affiant of his 50% interest in 
the condemnation proceeds AND the full sum of money 
retained by defendant Robinson out of said proceeds to 
which they had no interest, the contingency for which 
plaintiff and said attorneys bargained for having not 
materialized; except insofar as conversion of funds and 
breach of contract are part of the same fraudulent acts, 
defendant Robinson caused your affiant to wrongfully be 
tendered 40% of proceeds of condemnation including 
wrongful deduction of an attorney’s fee, above mentioned, 
there is no ruling of the Court directing plaintiff-affiant to 
accept said 40%; nor was there any legal authority for 
same nor was same done by first obtaining consent of 
BOTH parties and/or owners of the said proceeds; and 
if the 40-50% distribution could be construed as a “guide 
to the adjustment” (as suggested by defendant Lucy Dance 
Answer), defendant Robinson fraudulently exceeded his 
authority without first obtaining consent of his client as 
to his acts and conduct which was not done, whereupon 
defendant Robinson proceeded to exercise such dominion 
and control over the funds as if he were in fact the owner 
or as if he had a right to possession, the facts of which 
were not called to attention of either the Court ordering 
the condemnation distributed TO ROBINSON AND HOW- 
ARD, nor the Justice Department, who drew up the peti- 
tion pursuant the said Order in condemnation No. 3331 
Vol 4; that the Department of Justice relayed the said 
unsigned petition to either or both attorneys Robinson 
and Howard for signature of plaintiff Dance and defend- 
ant Lucy Dance on two separate sheets of paper, plaintiff 
admitting he endorsed the first sheet in the presence of 
Attorney Mack ONLY and that your affiant’s handwriting 
had at no time been affixed to the second (jurat) sheet 
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by the said affiant but at the direction of or knowledge of 
the defendants herein either singly or jointly. 


/s/ 
Henry Dance 


SUBSCRIBED and sworn to before me a Notary Pub- 
lie this 14th day ofanuary 1954. 


/s/ 
Notary Public, D. C. 


Copies mailed postage prepaid to Perry Howard, Esq., 
Vivian C. Kent and Sandolphra Robinson, Esq., this 14th 
day of January, 1954. 


/s/ 
29 FILED May 11,1956 Harry M. Hull, Clerk 


EXHIBIT B 
Res. phone Tu. 2390 


IRA N. GULLICKSON 
examiner of disputed 
‘documents, handwriting and typewriting 
Washington, D. C. 

April 29, 1954 


Mr. John G. Saul, Attorney 
426 Sth Street, N. W. 
Washington, D. C. 


Dear Sir: 


At your request I made an examination of the questioned 
signature, Henry Dance, appearing on page 3, of the con- 
demnation petition filed December 7, 1953. I compared 
this questioned signature with the signature, Henry Dance, 
appearing on page 2 of this same petition and it is my 
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opinion THAT THE TWO SIGNATURES WERE NOT 
WRITTEN BY THE SAME WRITER. At a subsequent 
date, I examined the genuine signature of Henry Dance, 
in the official court file of Dance vs. Dance. This examina- 
tion and comparison discloses that the signature and was 
written by the writer, Henry Dance, who signed the ac- 
knowledged signatures in the official court file. 


However, the signature which appears”on page 2, of the 
petition is, in my opinion, a forgery. This signature is a 
crude copy and displays in it all the characteristics that 
are found in a copied forgery. If it should become neces- 
sary, I am prepared to testify in detail the basis for this 
opinion. 


‘I have compared the writing of the above forged sig- 
nature with a group of writings of other writers which 
you submitted to me and I find that it is impossible to 
actually determine which of the writers may have writted 


the signature. From the writing ability displayed in the 
specimens submitted, it is possible that any one of the 
writers could be the authority of this signature. 


Very truly yours, 


/s/ 
IRA N. GULLICKSON 











